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The first provision covered in 
this series is Signing on the 
Dotted Line:  Should I give 
or require a personal guar-
anty? 

Signing on the Dotted 
Line:  Should I give or 
require a personal guar-
anty? 

Landlords often ask for a per-
sonal guaranty before renting 
a commercial property.  A 
personal guaranty provides 
that the guarantor (typically 
the shareholders or unit hold-
ers of a corporation or LLC) 
will make good on any lease 
payments or other charges 
that the tenant itself fails to 
meet.  If an individual or en-

Whether landlord or ten-
ant, a lease is one of any 
business’s key contracts.  In 
fact, for a tenant, the lease 
may be the most important 
contract if location of the 
business or the specific ten-
ant improvements are key 
to the tenant’s success.  As 
such, negotiating the terms 
of a lease involves more 
than just knowing the 
square footage of the space, 
term and rent payment.   
Having an understanding of 
some common commercial 
lease terms will help both 
landlord and tenant avoid 
common pitfalls and negoti-
ate a lease that meets each 
party’s needs. This article is 
the first in a new series, 

which will address common 
commercial lease terms and 
what they mean. 
 We will cover the follow-
ing topics: 

1. Signing on the Dotted 
Line:  Should I give or re-
quire a personal guaranty? 

2. Looking to the Future:  
What type of renewal op-
tion makes sense? 

3. Leaking Roofs and Bro-
ken Glass:  What does a 
maintenance provision 
really mean? 

4. Net:  What does it 
mean? 

5. Things Change:  Is as-
signing or subletting an 
option? 
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tity signs a personal guaranty on 
behalf of the tenant, the landlord 
can collect any unpaid rent from 
that individual or entity.  In other 
words, the landlord can sue the 
individual or entity (often without 
giving notice that the tenant has 
even defaulted or giving the guar-
antor an opportunity to cure the 
default).  The guarantor’s assets, 
including the guarantor’s home, 
may be subject to collection if the 
landlord obtains a judgment 
against the guarantor.  

In many cases, a personal guaranty 
is appropriate. The most typical 
situation in which a personal guar-
anty is appropriate is when the 
tenant is a newly formed entity 
with little or no assets.  For ex-
ample, Ann and Jim form an LLC 
to start a new boutique specializ-
ing in shoes for dogs and cats 

called “Pet Shoes, LLC.”  Pet 
Shoes, LLC leases retail space in 
Fairhaven for a 3 year term.  Pet 
Shoes, LLC has no assets and if the 
business goes under and Pet Shoes, 
LLC defaults on its lease, the land-
lord will have the right to get a 
judgment against Pet Shoes, LLC.  
But what good is a judgment that 
can’t be collected?  In that instance, 
the landlord should insist upon a 
personal guaranty from Ann and 
Jim and, under the circumstances, 
Ann and Jim should be prepared to 
give a personal guaranty.  How-
ever, if the tenant is a big box 
store, the landlord has greater as-
surances that the tenant’s obliga-
tions will be met and that there are 
deep pockets if there is a default.  A 
personal guaranty would not be 
appropriate or reasonable under the 
circumstances.  The real question is 
when the tenant is a mid-level busi-

ness.  In that instance, the ques-
tion of the personal guaranty will 
often turn on who has the greater 
need – the tenant for the space or 
the landlord for the tenant?  In any 
event, both sides should remem-
ber that guaranties are not all or 
nothing.  There is always room to 
negotiate for a limited guaranty, 
such as a guaranty with a cap on 
either the amount owed or the 
number of months for which the 
guarantor is obligated.  For in-
stance, it’s not uncommon for a 
landlord to allow a guaranty to be 
limited to the first few years of the 
lease term, when a default for a 
newly opened business is most 
likely;  that way, a history of 
prompt payment can be estab-
lished, giving the landlord assur-
ance that the tenant is likely to 
continue forward without default 
for the remainder of the  term. 
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Brief Update for Employers Regarding  
PAID FAMILY LEAVE 

By Kirsten Barron 

We have been updating you on the status of the Family Leave Insurance Law (Senate Bill 5659-S2).  The law is 
scheduled to go into effect October 1, 2009, and a joint Senate/House Subcommittee continues to meet to 
work on implementation of the law.   

The last meeting was held on December 13, 2007.  The recent meeting indicated relatively more support for 
the program being administered by the Employment Security Department, rather than the Department of La-
bor and Industries; however, there was also significant support on the subcommittee for private administration 
of the program.   

The costs of the program were presented and discussed in prior meetings.  Estimates are that the infrastruc-
ture necessary to implement the program will be in excess of $10 million, administrative costs in year one are 
estimated at $11 million and claims paid in year one approximately $20 million.  The financing for these costs 
was not decided as of the date this article went to print.   

We will continue to provide information on this issue. 

To read past issues of our Newsletter—visit our website at: 

Www.barronsmithlaw.com (click on Links and Resources). 



 

 

 

All business entities have a birth, 
life and death.  Corporations, 
unlike humans, can exist in perpe-
tuity, but chances are at some 
point the entity will change – by 
merger, sale or dissolution.  
While, there are four types of 
dissolution in the State of Wash-
ington—formal “voluntary”, ad-
ministrative, by a decree of court, 
or by expiration of its period of 
duration—this article will focus 
on administrative dissolution of 
corporations as described under 
RCW 23B.14.200-.220.  We 
note that the process for the ad-
ministrative dissolution of LLCs is 
similar.   

Did you know that under 
certain circumstances your 
corporation could be admin-
istratively dissolved and you 
may not even be aware of it? 

 Administrative Dissolution          

The Secretary of State has the 
authority to administratively dis-
solve a corporation if: 1) the cor-
poration does not pay its license 
fees or penalties when they be-
come due; 2) the corporation 
does not deliver its completed 
initial report or annual report 
when it is due; 3) the corporation 
is without a registered agent or 
registered office in this state; or 
4) the corporation does not notify 

the Secretary of State that its 
registered agent has resigned or 
that its registered office has been 
discontinued.1    

For instance, a newly formed 
corporation is given 120 days in 
which to file its initial annual 
report with the Secretary of 
State.2  Each succeeding year the 
Department of Licensing will 
mail a license renewal and annual 
report to the corporation’s regis-
tered agent and office of record.  
Failure to file the report or pay 
the required fees will initiate a 
delinquent notification with ad-
ditional fees due.  If the delin-
quent report is not filed to the 
satisfaction of the Secretary of 
State within 60 days, the Secre-
tary of State shall administra-
tively dissolve the corporation 
and give the corporation written 
notice of the dissolution and its 
effective date.3  Please note that 
all notices previously mentioned 
are mailed to the corporation’s 
registered agent and office.  If 
the Secretary of State does not 
have a registered agent and office 
on record, the corporation may 
never be notified of its license 
renewal and annual report due 
date, resulting in administrative 
dissolution.4  The dissolved cor-
poration often conducts business 
without the legal right to do so.5   

We note that some of our clients 
who decide to dissolve a corpora-
tion will intentionally fail to file 
their annual report and pay fees 
so that the state dissolves the en-
tity, rather than following the 
formal “voluntary” dissolution 
provisions in the state statutes.  
We note that there are on-going 
liability issues to consider when 
making this decision, as discussed 
below. 

You can verify your corporation’s 
good standing by visiting: 
http://www.secstate.wa.gov/co
rps/search.aspx. 

Post Dissolution 

A common misconception about 
administrative dissolution is that 
corporations do not have to go 
through the formalities of formal 
“voluntary” dissolution to avoid 
future claims.6   Washington law 
requires an administratively dis-
solved corporation to wind up 
and liquidate its business and af-
fairs in the same fashion as a for-
mal “voluntary” dissolution.  In 
addition, both dissolution types 
are required to “notify its known 
claimants in writing of the disso-
lution at any time after its effec-
tive date,” as further described 
under RCW 23B.14.060. 
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Continued on Page 4 

By Debbie Nelson 

1RCW 23B.14.200 
2RCW 23B.02.050(4) and RCW 23B.16.220(3) 
3RCW 23B.14.210(2) and RCW 23B.14.200 
4Id.  
5RCW 23B.14.210(3) An administratively dissolved corporation continues its corporate existence but may not carry on any business 
except that necessary to wind up and liquidate its business and affairs under RCW 23B.14.050 and notify claimants under RCW 
23B.14.060. 
6Id. 
 



 

 

Should the Secretary of State 
exercise its authority and admin-
istratively dissolve a corporation 
and the corporation did not in-
tend for this to take place, a cor-
poration may apply to the Secre-
tary of State for reinstatement 
within five (5) years after the 
effective date of dissolution.7  If 
reinstatement occurs, it relates 

back to and takes effect as of the 
date of the administrative disso-
lution and the corporation re-
sumes carrying on its business as 
if the administrative dissolution 
had never occurred. 

Dissolving a corporation is a ma-
jor decision and one that could 
potentially affect the lives of its 

directors, officers and sharehold-
ers.  Before proceeding with any 
dissolution process, it is a good 
idea to consult your attorney and 
your accountant. 

Of course, we are available at any 
time to answer your questions.  
Please feel free to call us at 360-
733-0212. 

CORPORATE DISSOLUTION—CONTINUED 
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7RCW 23B.14.220  

FEATURED TRANSACTION—STOCK TRANSACTIONS 

By Kirsten Barron 

Continued on Page 8 

The firm is often involved in 
transactions that are interesting 
or unusual.  It may be that the 
parties have been particularly 
creative or that the sale is inter-
esting from a business perspec-
tive.  When that happens, we 
like to tell you about it in the 
hope that it will provide some 
insight or education as you go 
through your own business suc-
cession planning. 

While we handle stock transac-
tions literally every day (i.e., 
redemptions and sales) of a part 
of a business, it is very unusual 
for the entirety of a business to 
change hands pursuant to a stock 
sale.  If any of you have ever had 
conversations with us about pur-
chasing a business, we have told 
you that if you are planning on 
buying all or substantially all of a 
company, the preferred way to 
do that is through an asset sale.   

An asset sale is one where you 
buy the company’s assets, i.e. 
equipment, client lists, any intel-
lectual property, equipment, 
inventory, work in progress, 
accounts receivable, accounts 

payable . . ..  At the end of the 
day, it is like taking all the parts 
of a business and transferring 
them from one company con-
tainer to another.  In this case, 
the buyer usually sets up a new 
entity to receive the transferred 
assets.   

A stock sale is where you buy 
shares in a company.  The total 
shares represent the value of all 
of the company’s assets and prof-
its.  The number of shares you 
own reflects the proportional 
share of the assets and profits of 
the company.  When you buy all 
of the shares of a company, there 
is no need to set up a new entity, 
as with an asset sale, as you own 
the entity and all of the assets 
that entity owns. 

When all of the shares are pur-
chased, the purchaser buys all of 
the good and bad of the com-
pany.  This means that if the 
company has any claim against it 
such as taxes, employee claims, 
unpaid liabilities of any kind – 
the purchaser buys those items as 
well.  Properly structured, an 
asset sale allows the purchaser to 

take the assets she wants and 
leave behind many of the poten-
tial problems of the company. 

Here is a simple analogy: 

The company is a shopping bag 
and it is filled with all of the 
value of the company, as well as 
all of the liabilities. 

 

 

 

 

 

 

What is in the bag/company (for 
example): 

Accounts Receivable  

Contracts 

Customer Lists   

Accounts payable 

Equipment   

Inventory 

Overdue taxes   

Employee Claims 
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By Amy Robinson 

** EMPLOYER ALERT! ** 

MILITARY FAMILY LEAVE UNDER THE FMLA – IMMEDIATE ACTION 
REQUIRED!  

On January 28, 2008, Presi-
dent Bush signed into law the 
National Defense Authoriza-
tion Act for FY 2008 (NDAA), 
Pub. L. 110-181. Among 
other things, section 585 of 
the NDAA amends the Family 
and Medical Leave Act 
(FMLA) to permit a “spouse, 
son, daughter, parent, or next 
of kin” to take up to 26 
workweeks of leave to care 
for a “member of the Armed 
Forces, including a member 
of the National Guard or 
Reserves, who is undergoing 
medical treatment, recu-
peration, or therapy, is oth-
erwise in outpatient status, 
or is otherwise on the tem-
porary disability retired list, 
for a serious injury or illness.”  

This leave requirement was 
effective on January 28, 2008 - 
the date of the President’s 
signing. The Department of 
Labor (DOL) is working 
quickly to prepare more com-
prehensive guidance regarding 
rights and responsibilities un-
der this new legislation. In the 
meantime, employers are en-
couraged to act in good faith in 
providing this leave. We sug-
gest the best practice would be 
to conform to FMLA-type 
procedures for administering 
this leave - i.e., notice and 
substitution of leave proce-
dures should be the same.    

The NDAA also permits an 
employee to take FMLA leave 
for “any qualifying exigency (as 
the Secretary [of Labor] shall, 

by regulation, determine) arising 
out of the fact that the spouse, or a 
son, daughter, or parent of the 
employee is on active duty (or has 
been notified of an impending call 
or order to active duty) in the 
Armed Forces in support of a con-
tingency operation.”  FMLA § 102.  
Unlike the leave for injured service 
members and their families, this 

provision of the NDAA is not ef-
fective until the Secretary of Labor 
issues final regulations defining 
“any qualifying exigency.” The 
DOL says it is preparing such regu-
lations “expeditiously,” but did not 
do so in connection with its latest 
round of proposed changes. It did, 
however, seek comment regarding 
the following issues which will 
require clarification:   

⇒  The Definition Son or Daugh-
ter.  The current FMLA regula-
tions' definition of son or daughter 
does not really fit this new cate-
gory of leave, i.e. minor children 
or adult children who are disabled.   

⇒  Definition of Exigency.  In dis-
cussing potential definitions, the 
DOL hinted that every exigency 
will not qualify for FMLA leave.  
Instead, it suggests that there be 
some connection between the need 
for leave and the service member's 

active duty status, and that leave 
for qualifying exigencies should be 
limited to non-medical related 
exigencies, like making childcare 
arrangements, making financial 
and legal arrangements, and at-
tending farewell and arrival cere-
monies.  

⇒  26 Weeks of Leave and 12-
Month Period. The law as 

adopted provides for  26 work 
weeks of leave in a 12-month 
period to care for a covered 
service member, but there are 
several practical issues with 
this provision, such as how to 
calculate 26 work weeks and 
how to run the 12-month pe-
riod.  In addition, there is the 

question of whether employees 
who take intermittent leave for 
this purpose should be subject to 
temporary transfer.  

As for the new leave for the 
“immediate family members” of 
servicemen and women who suf-
fer a “qualifying exigency” as a 
result of a call to active duty or 
having been notified of an im-
pending call to active duty, its 
implementation is on hold until 
the DOL issues the requisite regu-
lations. So employers are not ob-
ligated to do anything now except 
watch for the implementing regu-
lation.   
 

ACTION ITEM   

Employers need to immediately begin 
providing up to 26 weeks of leave to em-
ployees to care for a “covered service 
member” and modify their FMLA policies 
and forms accordingly.     

WASHINGTON 
MINIMUM WAGE 

Effective January, 2008 
$8.07/hour 



 

 

We find that most business own-
ers do not realize that they must 
pay tax on the business’s  personal 
property.   Personal property 
“includes machinery, equipment, 
furniture, and supplies of busi-
nesses and farmers.  It also in-
cludes any improvements made to 
land leased from the government 
(leasehold improvements).”1  Per-
sonal property is subject to the 
same levy rate as real property 
and is due on April 30 and Octo-
ber 31.  Each year, business own-
ers must complete a Personal 
Property Tax Listing Form by 
April 30 listing all assets the busi-
ness owner owns or controls as of 
January 1, including assets fully 
depreciated in accounting records 
and assets in storage.2  The Asses-
sor then uses the form to value 
personal property for taxes due 
the following year.  Property is 
valued at 100% of its current 
market value, i.e. the amount that 
a willing, unobligated buyer will 
pay a willing and unobligated 
seller.3 

Other information of interest re-
garding personal property tax 
follows: 

 •   Penalties.  Penalties accrue at 
a rate of 5% of the tax due per 
month up to 25% for failure to 

receive the listing by April 30.  In 
addition, if you do not make your 
first half tax payment by April 30, 
the full year tax is due on May 1 
and interest begins to accrue at a 
rate of one percent per month on 
the full year taxes until paid in 
full.  If taxes are not paid by June 
1, a penalty applies on the current 
year taxes and an additional pen-
alty of 8% applies if taxes are de-
linquent on December 1. 

 •   Appeal.  You can appeal your 
assessment by first contacting the 
Assessor’s Office and then appeal-
ing to the local County Board of 
Equalization.  The appeal must 
typically be filed by July 1 of the 
assessment year or within 30 days 
of the date the assessment was 
mailed, whichever is later.   

 •   Due Dates.  Taxes are due by 
April 30 and October 31, unless 
the amount of tax due is $50 or 
less, in which case full payment is 
due on April 30.  The County 
Treasurer mails property tax 
statements every February. 

For a more detailed explanation 
of Washington’s personal prop-
erty tax refer to Personal Property 
Tax, Washington State Department of 
Revenue, March 2007, found at 
http://dor.wa.gov/Docs/Pubs/
Prop_Tax/PersProp.pdf.   

 

 

 
 

WASHINGTON’S PERSONAL PROPERTY TAX 

PAGE 6 BUSINESS AND EMPLOYMENT  

By Sallye Quinn 

PRACTICE TIP:   

In our practice, we run across per-
sonal property tax issues in the con-
text of business asset sales.  Prior to 
closing such sales, it is our practice 
to contact the Treasurer’s Office to 
determine the amount of tax due for 
the seller’s personal property and 
then ensure that the tax is prorated 
between the buyer and seller based 
on the closing date of the sale.  In 
addition, the Treasurer’s Office will 
also collect an advance tax for per-
sonal property tax due the subse-
quent year (as authorized by RCW 
84.56.070), in which case the 
buyer then pays the personal prop-
erty tax a year in advance.   

 Remember, if the tax is not paid, 
the amount of tax due becomes a 
lien on the personal property and if 
the tax remains unpaid, the Treas-
urer may place a lien on the owner’s 
other real and personal property.  
RCW 84.56.070 even grants the 
County Treasurer the authority to 
seize the property or require advance 
payment if the property will be sold 
(as discussed above), destroyed, or 
removed from the state or county 
before the tax is paid.4  In our ex-
perience, however, the Treasurer is 
not actively engaged in enforcing 
these lien rights. 

1Personal Property Tax, Washington State Department of Revenue, March 2007, http://dor.wa.gov/Docs/Pubs/Prop_Tax/PersProp.pdf (“PPT Pam-
phlet”). 
2See Id..  First time filers can find the form at: http://dor.wa.gov/docs/forms/PropTx/Forms/ElectrFilingPersPropList.xls. 
After having filed the first time, the County Assessor mails the form in January to those who have previously listed personal property.   
See  Business Tax Structure in Washington State at: 
http://dor.wa.gov/Content/DoingBusiness/BusinessTypes/Industry/MortgageBrokers/mortgage_taxstructure.aspx. 
3PPT Pamphlet. 
4Id. 
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NEW FMLA RULES PROPOSED 
By Amy Robinson 

Just last month, the U.S. Depart-
ment of Labor issued several pro-
posed revisions to the federal 
Family Medical Leave Act 
(FMLA) regulations.  If ultimately 
adopted, the revised regulations 
would have some favorable provi-
sions as well as some much 
needed clarity on common issues 
for employers.  These include:   

⇒  Employees would be required 
to follow the employer’s call-in 
procedures or risk losing FMLA 
protection, as long as the call-in 
procedures do not require em-
ployees to do more than call in 
immediately before the start of a 
shift.   

⇒  An employer would be al-
lowed to contact an employee’s 
health care provider directly.   

⇒  The required employee notice 
would include more than just the 
current “information sufficient to 
give an employer notice of a need 
for leave” and instead would re-
quire a notice that "must indicate 
that the employee is unable to 
perform the functions of the job 
(or that a covered family member 
is unable to participate in regular 
daily activities), the anticipated 
duration of the absence, and 
whether the employee (or family 
member) intends to visit a health 
care provider or is receiving con-
tinuing treatment."  

⇒  An updated model medical 
certification form.  The new form 
would require a health care pro-
vider to provide a diagnosis AND 
certify that intermittent leave is 
medically necessary.  

⇒  A clarification of what quali-
fies as a “serious health condi-
tion.”  One of the existing defini-
tions of "serious health condition" 
involves more than three con-
secutive calendar days of incapac-
ity plus “two visits to a health care 
provider.” The proposed regula-
tion provides that the two visits 

must be within 30 days of the 
period of incapacity. For a 
chronic condition, the proposed 
rule defines “periodic visits” as at 
least two visits to a health care 
provider per year. This would 
prevent employees with chronic 
conditions from providing medi-
cal certifications based on a doc-
tor visit from more than a year 
ago. 

⇒  A revised fitness-for-duty 
certification. There would be two 
changes.  First, an employer may 
require that the certification ad-
dress the employee’s ability to 
perform the essential functions of 
the employee’s job.  Second, 
where reasonable job safety con-
cerns exist, an employer may 
require a fitness-for-duty certifi-
cation before an employee may 
return to work from intermittent 
FMLA leave, which current regu-
lations prohibit.  

⇒  More clarity regarding inter-
mittent leave.  In its commentary, 
the DOL admits there are situa-
tions in which physical impossibil-
ity prevent an employee from 
using intermittent leave from the 
beginning of work to mid-way 
through a shift, such as in the ar-
eas of transportation (e.g., a rail-
road conductor who has to con-
duct a train from one point to 
another cannot begin or stop in 
the middle of a trip). The current 
FMLA regulations provide that 
only the amount of leave actually 
taken for the serious health condi-
tion may be counted against an 
employee's entitlement to leave, 
even though the employer may 
end up replacing the employee on 
a full shift. The DOL seeks com-
ments on whether the entire shift 
should be counted as FMLA leave 
even if the employee only needs a 
part of the shift off as FMLA leave 
when physical impossibility pre-
vents that from occurring. For 
scheduled, intermittent leave, the 
DOL proposes that the employee 

be required to make a 
"reasonable effort," as opposed 
to the current "attempt," to 
schedule intermittent leave so 
as not to disrupt unduly the 
employer's operations.  

⇒  Clarification on substitution 
of paid leave. The current 
FMLA regulations prohibit em-
ployers from placing any re-
strictions on substitution of 
accrued vacation or personal 
time. As a result, if an em-
ployer limits use of vacation or 
PTO days to a minimum of a 
one-day increment, that is im-
permissible under the FMLA. 
The DOL proposes in the regu-
lations that the terms of an em-
ployer's vacation or other paid 
time off policies apply and must 
be followed by an employee to 
substitute any paid time off. 
Also, the DOL proposes allow-
ing an employer and an em-
ployee to agree to have paid 
time off run concurrently with 
disability pay to supplement 
disability benefits.  The DOL 
proposes allowing public em-
ployees to use compensatory 
time to run concurrently with 
unpaid FMLA leave, which is 
currently prohibited.  

In addition, the proposed revi-
sions create some additional 
obligations for employers, such 
as: 

⇒  The addition of an FMLA 
posting either by standard 
poster format (similar to others 
like the required OSHA and 
wage and hour postings) or by 
an internal electronic posting 
on the intranet.   

⇒  An annual notice to all em-
ployees regarding FMLA rights 
if the employer does not have a 
handbook or manual which 
addresses this. 

Continued on Page 8 
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⇒A requirement that employers 
provide employees with a re-
minder if requested medical 
certification is not received 
within the requisite 15 days. 

⇒  Requiring regular reports to 
employees letting them know 
how much FMLA-designated 
leave they have used. 

 

⇒  Requiring employers to give 
the employee an opportunity to 
correct any deficiency in a medi-
cal certification before contact-
ing the health care provider.  

While we wanted to alert you to 
the potential changes related to 
the FMLA, we suggest that you 
not make any revisions to your 
FMLA policy or forms based on 

the above, because they are 
only  proposals at this time.  
For now, it is enough to be 
aware of the potential changes.   
If and when they become final 
(likely in the Fall of 2008), you 
will need to be sure to update 
your policies and forms and 
familiarize those who adminis-
ter your FMLA leave policies 
with the changes. 

STOCK TRANSACTIONS—CONTINUED 

 
THINK GREEN! 

 
If you would  

prefer to receive 
this  

Newsletter  
by email, please  

call us at  
360-733-0212. 

When you buy all of the com-
pany’s shares in a stock sale – 
you buy everything in the bag.  In 
an asset sale, the seller and the 
purchaser can agree about what 
items are bought out of the bag.  
For example, the purchaser 
may just choose to buy the 
equipment, inventory, cus-
tomer lists and contract, leaving 
the accounts receivable and 
payable, taxes and employee 
claims with the seller.  The pur-
chaser can then create a new 
entity (or bag) to hold all of the 
assets. 

The down side of a stock sale is 
that you can buy problems. The 
downside of an asset sale is that 
it is a lot of work to transfer all 
of those assets, especially con-
tracts and property, create a 
new entity with new bank ac-
counts, supplier accounts and 
the like. 

This brief analysis is helpful in 
understanding our most recent 
transaction.   

A client came to us with the 
structure of the deal already 
negotiated – a stock sale – buy-
ing all of the shares of the en-

tity.  There are times when a 
stock sale makes sense – for ex-
ample, there may be a very valu-
able contract that cannot be as-
signed to a new entity. In this 
instance, we felt that the struc-
ture of this transaction was not 
ideal for our clients.  After we 
spent considerable time telling 
them that they would be buying 
liabilities, that the transaction 
was riskier structured as a stock 
sale and that this really should be 
as asset sale, they made the busi-
ness decision, for very good rea-
sons, to go forward with the 
stock transaction.  Those very 
good reasons are that they had 
been employees of the company 
in top executive positions for 
many years and had seen a lot of 
the workings of the company and 
had spent a considerable amount 
of time and energy on due  dili-
gence. 

Once the client made the busi-
ness decision, our job in drafting 
the documents was to minimize 
the risks as much as possible.  
We focused our energies on the 
representation that the sellers 
made about certain factual mat-
ters of the company and on the 

warranties if those representa-
tions turned out not to be true.  
Our clients believe that the seller 
have the financial capacity to 
make good on all of their prom-
ises. 

What this transaction illustrates 
is, first, the difference between 
an asset and stock sale to transfer 
business ownership, second, why 
an asset sale is usually preferred, 
and third, how you effectively 
use counsel to mitigate many of 
the inherent risks of a transac-
tion. 

 



 

 

So spring is around the corner – or at least that is what I keep hearing.  Spring can be long in coming to 
the Pacific Northwest.  I can relate almost anything to my law practice, so here goes.  Spring coming to 
the Pacific Northwest is like being in the middle of a large transaction or negotiation – you just have to 
keep pressing through until you see the light.  Here are a few of our recent firm highlights – some growth 
at this opportune time of the year. 

This month we welcome Alecia Weaver, paralegal, to the firm.  We are very excited about her skills and experience, which are 
exceptional.  She is from Texas and recently moved to the Burlington area with her husband.  We are grateful for her addition 
and we are certain that you all will enjoy and appreciate her professionalism and competence. 

Amy Robinson has begun her year of service as the President Elect of Washington Women Lawyers (“WWL”).  She will serve 
as the President of this state-wide organization next year.  We routinely attend the WWL Leadership Conference in late fall of 
each year.  I am always amazed at the number of judges, elected officials, academics and other lawyers who turn out to support 
women in the law on a state-wide basis. 

I continue to appreciate your feedback on this newsletter.  Your comments and suggestions are always informative and helpful 
– please keep them coming! 

Think Green!  We are asking those who are willing to receive this newsletter via e-mail to forward your email request to news-
letter@barronsmithlaw.com.  I just spent the day at Padilla Bay with my childrens’ class and am 
again reminded of the importance of thoughtful living!! Thanks in advance. 

 

A PERSONAL NOTE FROM THE DEPARTMENT:  

 

CONTRIBUTORS AND EDITORS TO THIS PUBLICATION 
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By Kirsten Barron 

Sallye Quinn is a senior associate in the firm’s business department and focuses 
her practice on business and real estate transactions and creditor’s rights. 

Bethany Allen was a Rule 9 Intern with our firm over the summer. She has returned to Gon-
zaga University School of Law for her last year of law school and plans to practice in Bellingham 
once she graduates.  

Amy Robinson brings employment and human resource experience to the firm and 
is invaluable to our department and the Litigation team in solving a myriad of complex 
legal issues. Her practice is focused on employment and civil litigation. 

Debbie Nelson is a paralegal in the firm’s business department and has extensive         
experience in corporate legal services.  
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